THI'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was not witten for
publication in a law journal and (2) is not binding precedent of the Board.
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Bef ore CALVERT, MQUADE, and BAHR, Adninistrative Patent
Judges.

CALVERT, Admi nistrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of clains 1 to
18, all the clains in the application.
The clains on appeal are drawn to a reclining chair, and

are reproduced as Exhibit 1 of appellant’s brief?2

! Application for patent filed Septenber 29, 1994.

2 In reviewing the clains we note (i) “said canopy neans” in clains 5, 6 and 16
has no antecedent basis; (ii) “renovably” in clains 7 and 17 apparently should be --
renovabl e--; (iii) claims 14 and 15 are duplicates of clains 3 and 4, respectively. See
MPEP § 706.03(k).
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The prior art applied by the exam ner is:

Craig 5,013, 085 May 7, 1991
Bar on 5,326, 152 Jul. 5, 1994
DeMar s 5, 350, 215 Sep. 27, 1994
Si nohui z 5, 356, 107 Cct. 18, 1994

(filed Jul. 19, 1993)

The adm tted prior art in appellant’s Declaration Under Rule
132 filed on August 15, 1996 (APA).

The appeal ed clains stand rejected under 35 U S.C. § 103
on the follow ng grounds:
(1) dains 1to 5 14 and 15, unpatentable over DeMars in
view of Craig and Baron
(2) dains 7 to 13, 17 and 18, unpatentable over DeMars in
view of Craig, Baron and Sinohui z;
(3) dains 6 and 16, unpatentable over DeMars in view of
Crai g, Baron and APA.3

Rej ection (1)

Appel I ant argues as to this rejection that the subject
matter recited in claiml is patentable over DeMars in view of

Crai g and Baron because:

3 This was a new ground of rejection nmade in the exam ner’s answer.

2
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(a) there is no teaching or suggestion in DeMars of a towel
rack as recited in part (g) of clains 1 and 14; (b) Craig does
not teach or suggest a canopy forned of a nenber havi ng ends
whi ch
are pivotally connected to the frane through a connector; and
(c) it would not have been obvious from Baron to secure a
storage conpartnent to the foldable frame of the DeMars chair.
As for argunent (a), the exam ner takes the position that
the upper armof DeMars’s frame 20 (to which bracket 64 is
attached) constitutes the towel rack as clainmed. W agree.
Wi |l e DeMars does not disclose or suggest that a towel my be
hung on the upper end of the frame, it is clearly capable of
bei ng so used, and “[i]t is well settled that the recitation
of an intended new use for an ol d product does not nake a

claimto that old product patentable”. 1n re Schreiber, 128

F.3d 1473, 1477, 44 USPQRd 1429, 1431 (Fed. Cr. 1997).
Appel l ant’ s argunent that the reference is destroyed by

nodi fying the reference is not well taken, since no

nodi fication of DeMars is proposed. Also, the upper portion

of DeMars’s frame, on which the recited towel rack is
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readable, is coupled to the remai nder of the frame, and thus
neets the | anguage of part (g) of clains 1 and 14.

Appel I ant’ s argunment (b) is not understood, since the
ends of Craig’ s canopy nenber 15 are clearly pivotally secured
to frane 13 by the connectors shown in Figs. 3 and 4 (col. 2,
lines 23 to 31). Contrary to appellant’s argunent, clains 1

and 14 do

not require that the canopy be connected to the top of the
frame.

Al t hough we are not persuaded by appellant’s argunents
(a) and (b), we agree with argunent (c). The exam ner relies
on Baron as teachi ng securenent of storage conpartnents 30, 35
on the frane of a foldable chair. However, Baron’s storage
conpartnents are attached to a cover which is placed over the
chair, rather than to the frane of the chair itself. W do
not consider that in light of Baron's disclosure one of
ordinary skill would have found it obvious to attach a storage
conpartnent to the frame of the DeMars chair in addition to
the conpartnents 76, 78 secured to the arnrests. Although

Baron’s conpartnents nmay be said to be secured to the frane of
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the chair by neans of the cover, it is not evident how a cover

as di scl osed by Baron would be used with the chair of DeMars,

for the reasons stated by appellant on page 9 of the brief.
Accordingly, rejection (1) will not be sustai ned.

Rejections (2) and (3)

The additional prior art applied in these rejections,
nanel y, Sinohuiz and APA, does not supply the deficiency noted
above with regard to rejection (1), and therefore rejections

(2) and (3) will not be sustained.

Concl usi on
The exam ner’s decision to reject clains 1 to 18 is
reversed.

REVERSED

| AN A. CALVERT
Adm ni strative Patent Judge
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